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Introduction: 

Since 1975, the Mount Laurel doctrine has required that New Jersey municipalities 
provide their fair share of the regional need for low and moderate-income 
housing.[1]  Yet despite this landmark decision, New Jersey is still one of the top ten 
most racially and economically segregated states.[2]  In this paper, I will provide a 
working definition of exclusionary zoning in the both the economic and racial contexts.  I 
will argue that despite the powerful efforts of the judiciary to position New Jersey’s at 
the forefront of inclusionary land use policy, the practice of exclusionary zoning is both 
persistent and widespread.  

In Part I of this paper, I will provide a definition of exclusionary zoning in the context of 
both economics and race.  In Part II, I will examine the types of ordinances that 
municipalities use as subterfuge to create the same exclusionary effect that existed 
before the Mount Laurel cases.  In Part III, I will argue that exclusionary zoning is not 
legally permissible in New Jersey under the New Jersey Fair Housing Act NJFHA. In 
Part IV, I will examine census data to see to what degree exclusionary zoning still exists 
in New Jersey, despite the Mount Laurel Doctrine, NJFHA and Council on Affordable 
Housing (COAH) and demonstrate that where exclusionary zoning does exist, it 
disproportionately impacts minorities.  Finally in Part V, I will look at the practice of 
inclusionary zoning – and the impact that implementing these type of land use policies 
could have in the greater context of regional equity.     

Part I: Exclusionary Zoning Defined 

a. Economic Definition of Exclusionary Zoning: 

Exclusionary zoning is a municipal government’s use of land use controls or zoning 
ordinances, singly or in concert, in such a way that tends[3] to exclude people of low or 
moderate income from the municipality.[4]  Municipalities accomplish this economic 
exclusion through the use zoning ordinances that limit the supply of housing, increasing 
its desirability and ultimately raising the price of residential access to the affected 
area.[5] Through this practice, municipal governments are able to accomplish two distinct 
but interrelated objectives: (1) they can take advantage of the benefits of regional 
development without having to bear the burdens of such development; and (2) they can 
maintain themselves as enclaves of affluence.[6]  In New York, the court identified a two-
part test to determine whether a municipal ordinance is exclusionary.  This test looks to 
(1) “whether the town has provided a properly balanced and well-ordered plan for the 
community . . . that [ensures]. . . the present and future housing needs of all the town's 
residents [are]. . . met” and (2) whether the regional needs have been 
considered.[7]   Under this flexible standard, courts in the state and throughout the 
country have balanced a regions housing needs against concerns such as school 
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overcrowding,[8] water supply crisis, air pollution,[9] budgetary and tax limitations,[10] and 
preservation to a communities’ rural character.[11]  In Pennsylvania, the courts have 
identified the practice exclusionary zoning by looking at “whether the challenged zoning 
scheme effected an exclusionary result or, alternatively, whether there was evidence of 
a ’primary purpose’ or exclusionary intent to zone out the natural growth of 
population.”[12]  Under this standard, the courts examine whether a zoning ordinance 
has the impact of excluding as opposed to whether there was underlying motivation of 
the legislature to exclude.[13]  What is central to these definitions of exclusionary zoning 
is the idea that a municipality can, thru its land use policy, create a situation in which the 
poor and near poor cannot gain entrance to the wealthy often homogenous 
suburbs.[14]  What they ignore is the potential correlation between class and race. 

Race based impact of economic exclusion: 

            While at first glance, exclusionary zoning appears to be predominantly centered 
on exclusion by class – that interpretation ignores an important and perhaps more 
troubling component.  Although zoning ordinances cannot be enacted or enforced for 
the purpose of excluding persons of a certain race from a district, exclusion by race has 
been carried out indirectly through the exclusion of persons of low and moderate 
income.[15]  Wealth and race in America are closely related and minorities are 
disproportionately affected by poverty and economic hardship.[16]  Therefore, by 
excluding individuals on the basis of wealth, municipalities are inherently excluding 
racial minorities at a disproportionate rate.[17]  The result is a segregated society in 
which minorities are often concentrated in urban poverty while whites enjoy the benefits 
suburban excess.[18] 

            Part II: The Ordinances 

            Now that we have a definition of exclusionary zoning, it is important to look at 
the types of ordinances that tend to have this exclusionary effect.  Municipal 
governments employ a wide-range of techniques to restrict housing opportunities for 
lower income and in turn minority persons.[19]  The most common way that 
municipalities exclude thru zoning is to control density, by limiting the amount of housing 
that can be built in a particular area.[20]  Examples of these types of controls include 
allowing large minimum lot sizes or floor space, long frontage requirements, and wide 
setbacks from property lines.[21]  That is not the only way that municipalities exclude 
however, minimum bedroom numbers also limits access to affluent suburbs.[22]  In 
addition to controlling density, some municipalities exclude by prohibiting certain types 
of more affordable housing such as apartments and mobile homes all together.[23]  In 
doing so these municipalities are ensuring that the supply of housing is low, house sizes 
are large, and therefore without financial resources low income and minority individuals 
can’t gain access.[24] 

These density-diminishing ordinances also have another consequence.  By limiting the 
supply of available land for development, the cost of development increases, so that 
low-income housing is unlikely to be constructed unless explicit provisions are included 
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within the growth control plan for such uses.[25]  In addition to raising the cost of 
construction by limiting the available land for development, municipalities commonly 
demand expensive developer fees for subdivision approval and administrative 
measures, which make the process complex and expensive, especially where third 
parties must be brought in as agents to facilitate the process.[26] Developers are then 
forced to pass this cost along to purchaser again raising the price of 
housing.[27]  However proponents of limiting density would argue, that larger setbacks 
and substantial floor space requirements prevent overcrowding, excessive noise, and 
pollution and provide open space for recreation in turn promoting better health.[28]  For 
these reasons, courts have consistently upheld this practice as a valid exercise of a 
municipality’s police power.[29] 

As states are becoming increasing sensitive to exclusionary practices, municipalities are 
increasingly turning to environmental protection as a subterfuge for exclusion. [30] As a 
result permanent preservation of open space has become an increasingly popular 
zoning alternative in the United States.  Although local governments in the United 
States are able to protect or restrict lands from development through regulatory land-
use controls and infrastructure decisions, these protections are not permanent and 
subject to future policy changes. As a consequence, local governments seem 
increasingly willing to spend public dollars to acquire land in fee simple ownership or to 
purchase development rights (conservation easements) on private land to protect land 
permanently from development.[31]  This also serves to limit density and exclude low- 
income individuals, but unlike zoning for large lots sizes, this practice appears more 
facially neutral.  Environmentalists and other proponents of open space ordinances 
argue that these ordinances maintain “the desired scenic beauty, while both avoiding 
unnecessary overdevelopment and provide a beneficial use to the 
landowner.”[32]  Further, they feel that by preserving open space, these ordinances 
actually prevent the problem of sprawl and help to preserve the environment.[33] 

In more extreme cases of exclusionary zoning, municipalities have gone as far as 
imposing requirements regarding the outward appearance of homes within a 
municipality[34] and set aside large lots for luxury or recreational use.[35]  These 
ordinances also limit the supply and type of housing making it more expensive and less 
accessible.  Finally, in municipalities located in states where the courts have found an 
affirmative duty to provide affordable housing, municipalities have drafted ordinances, 
which while appear to comply with the fair share housing requirement but still exclude 
low income minorities.  The primary vehicle they use to create this desired effect is age-
restricted housing.  Age-restrictive zoning ordinances authorize land users to live in a 
dwelling area, or exclude them, on the basis of their age.[36]  While it is important to 
provide housing for seniors these ordinances allow municipality to satisfy its obligations 
on the proposed rules without providing any housing for younger families with children 
who could benefit from the education a more affluent suburb could provide.[37]  More 
concerning it also allows municipalities to provide affordable housing without opening 
their borders to lower income minorities.[38]  These practices alone and in concert all 
lead to one result.  The wealthy are isolated in enclaves of suburban privilege and poor 
minorities are condemned to lives lived in social isolation and compounded poverty. 
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            Part III: Why Exclusionary Zoning Violates New Jersey’s Constitution: 

            The Mount Laurel cases are often regarded as the most influential cases for 
racial equality since Brown v. Board of Education.  Yet despite the sweeping impact that 
many low income and minority individuals hoped would stem from the decision in Mt. 
Laurel I between 1975 and 1983, most municipalities simply refused to implement the 
Mount Laurel doctrine and actually provide their fair share of affordable 
housing.[39]  Affluent communities throughout the state organized determined to 
overturn the controversial decision and maintain themselves as homogenous enclaves 
privilege separate from the perceived problems of poverty and more specifically the 
poor themselves.[40]  In response to the decision Mount Laurel itself re-zoned three 
tracts of land totaling 20 acres out of 22.4 square miles (14,300 acres) for affordable 
housing.[41]  The parcels themselves, however were undesirable and the ordinance 
drafted by Mount Laurel were so cost prohibitive they still served to constructively bar 
affordable housing from the town.[42]  Plaintiff again sued stating that efforts by Mount 
Laurel were insufficient to comply with the court’s previous decision.  This led to Mount 
Laurel II.[43] 

            In the case, the New Jersey Supreme Court reaffirmed the Mount Laurel 
doctrine. [44]  They found that while the power to zone is one delegated to 
municipalities, it was power that “must be exercised for the general welfare.”[45]  The 
court held that the practice of exclusionary zoning was unconstitutional, stating that 

“[m]unicipal land use regulations that conflict with the general welfare thus 
defined abuse the police power and are unconstitutional. In particular, those 
regulations that do not provide the requisite opportunity for a fair share of the 
region's need for low and moderate income housing conflict with the general 
welfare and violate the state constitutional requirements of substantive due 
process and equal protection”[46] 

The decision created specific requirements that every New Jersey municipality provide 
its fair share of affordable housing, holding that 

“. . . .proof of a municipality's bona fide attempt to provide a realistic opportunity 
to construct its fair share of lower income housing shall no longer suffice. 
Satisfaction of the Mount Laurel obligation shall be determined solely on an 
objective basis: if the municipality has in fact provided a realistic opportunity for 
the construction of its fair share of low and moderate income housing, it has met 
the Mount Laurel obligation to satisfy the constitutional requirement; if it has not, 
then it has failed to satisfy it.”[47] 

  

            The decision also created new ways for developers and public interest groups to 
ensure that municipalities actually complied with their fair share obligation.  The most 
prominent of which was the “builder’s remedy,” which granted real estate developers 
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standing to bring litigation against a municipality to change zoning on a particular site if 
they can demonstrate that the municipality is not in compliance with its Mount Laurel 
obligations and they promise to include a 20 percent set-aside of low- and moderate-
income housing as part of their development plan.[48] 

            Two years later in response to pressure from municipalities, frustrated with the 
litigation, which arose from as a result of the builder’s remedy, the New Jersey 
legislature passed the Fair Housing Act.[49]  The Act created the Council on Affordable 
Housing (COAH) a state agency that shielded municipalities who voluntarily devised 
plan to meet with their fair share requirements from further litigation.[50] It also charged 
COAH with reassessing the fair share requirements allocations assigned to affected 
communities.[51]  Since the advent of the Mount Laurel doctrine and its implementation 
through COAH, New Jersey has created more than 60,000 units of affordable housing 
statewide.[52] 

            Yet despite a doctrine that should provide individuals of every income level and 
every background a choice to live in any community and attend any school district, 
many New Jersey residents still find themselves excluded by discriminatory zoning 
policies.[53] Many wealthy municipalities in New Jersey have successfully in avoided 
their constitutional duty to provide their “fair share” of the region’s need for affordable 
housing. [54] Though the Mount Laurel doctrine remains the nation’s strongest 
statewide affordable housing policy, these municipalities have made a strong and 
concerted effort to lower obligations required and for years avoided them all together 
either by not building at all or entering into Regional Contribution Agreements (RCAs), 
though this vehicle is no longer permissible. [55]These municipalities enlist experts and 
attorneys, which enable them to claim to meet their Mount Laurel obligation without 
actually doing anything. The result is that New Jersey has not been able to meet even 
the most modest projections of need in the state. [56] 

            Below is an illustration of what that unconstitutional behavior by wealthy 
municipalities means for New Jersey as a whole.  The data focuses in the parts of the 
state with the largest minority populations and those municipalities ranked highest in 
terms of wealth.  It illustrates the practical impact on zoning on opportunity, access, and 
wealth. 

Part IV: The Data[57] 

New Jersey as a Whole 

Pop. 

Density 

per sq. 

mi. 

Housing 

Density 

per sq. 

mi. 

Percentage 

of White 

Residents 

Percentage 

of Black 

Residents 

Percentage 

of Hispanic 

Residents 

Per 

Capita 

Income 

Persons 

Below 

the 

Poverty 

Line 

1,195.5 483.2 73.8% 14.7% 18.5% $35,678 9.4% 
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New Jersey Municipalities with Largest Minority Populations 

Municipalities with Largest Hispanic Populations 

Municipalit

y 

Pop. 

Densit

y rank 

in state 

Pop. 

Density 

per sq. 

mi. 

Housin

g 

density 

per sq. 

mi. 

Units of 

Affordabl

e Housing 

Number 

of 

Hispanic 

Resident

s 

Total 

Percentag

e of 

Hispanic 

Populatio

n 

Per 

Capita 

Income 

Percentag

e of pop. 

living 

below 

poverty 

level 

Newark 23rd 
11,458.

2 
4,528.1 27,906 93,746 33.8% 

$17,61

7 
26.1% 

Paterson 9th 
17,346.

3 
5,668.7 7,581 84,254 57.6% 

$15,49

8 
27.1% 

Elizabeth 37th 
10,144.

4 
3,694.7 4,011 74,353 59.4% 

$19,61

3 
17.7% 

Jersey City 10th 
16,736.

3 
7,349.1 14,899 68,256 27.6% 

$32,12

0 
16.4% 

Union City 2nd 
51,810.

1 

19,436.

9 
26 56,291 84.7% 

$18,54

2 
21.1% 

Passaic 7th 
22,180.

9 
6,494.2 3,008 49,557 71.0% 

$14,60

6 
29.2% 

North 

Bergen 

Twp. 

21st 
11,838.

0 
4,657.8 2,230 41,569 68.4% 

$20,05

8 
11.1% 

Perth 

Amboy 
29th 

10,806.

8 
3,521.0 2,028 39,685 78.1% 

$20,74

4 
19.9% 

West New 

York Town 
3rd 

49,341.

7 

19,870.

5 
2,800 38,812 78.1% 

$22,68

2 
19.0% 

Camden 42nd 8,669.6 3,178.7 7,540 36,379 47.0% 
$12,95

0 
38.4% 

Dover 

Town 
67th 6,765.5 2,154.8 534 12,598 69.4% 

$21,74

4 
9.7% 

Victoria 

Gardens 

Borough 

35th 
10,419.

2 
3,879.8 

________

_ 
957 62.96% 

$18,34

0 
16.3% 



  

Municipalities with Largest Black Populations 

Municipalit

y 

Pop. 

Densit

y rank 

in state 

Pop. 

density 

per sq. 

mi. 

Housin

g 

density 

per sq. 

mi 

Units of 

affordabl

e housing 

Number 

if Black 

Resident

s 

Total 

Percentag

e of Black 

Populatio

n 

Per 

Capita 

Income 

Percentag

e of pop. 

living 

below 

poverty 

level 

Newark 23rd 
11,458.

2 
4,528.1 27,906 145,085 52.4% 

$17,61

7 
26.1% 

Jersey City 10th 
16,736.

3 
7,349.1 14,899 64,002 25.8% 

$32,12

0 
16.4% 

East 

Orange 
12th 

16,377.

1 
7,339.5 4,506 56,887 88.5% 

$21,35

2 
19.4% 

Paterson 9th 
17,346.

3 
5,688.7 7,581 46,314 31.7% 

$15,49

8 
27.1% 

Irvington 

Twp 
8th 

18,417.

0 
7,922.0 1,513 46,058 85.4% 

$20,52

0 
16.8% 

Trenton 26th 
11,102.

6 
4,319.2 7,789 44,160 52.0% 

$17,90

2 
25.6% 

Camden 42nd 8,669.6 3,178.7 7,540 37,180 48.1% 
$12,59

0 
38.4% 

Elizabeth 37th 
10,144,

4 
3,694.7 4,011 26,343 21.1% 

$19,61

3 
17.7% 

Guttenberg 

Town 
1st 

57,020.

4 

24,730.

2 
449 7,245 

64.8%   

  

$33,64

8 
13.6% 

East 

Newark 
6th 

23,532.

1 
7,765.8 

________

_ 
1,477 61.29% 

$22,24

2 
12.5% 

Fairview 

Borough 
11th 

16,431.

1 
6,112.9 360 7,558 54.6% 

$23,33

3 
15.1% 

Prospect 

Park 

Borough 

19th 
12,347.

2 
4,065.2 

________

_ 
3,055 

52.1% 

  

$23,44

4 
7.8% 



Plainfield 45th 8,269.9 2,759.8 2,088 25,006 50.2% 
$23,95

5 
19.0% 

Willingboro 

Twp 
150th 4,087.3 1,478.6 13 23,007 72.7% 

$25,98

9 
8.6% 

Lawnside 

Borough 
287th 2,091.5 833.7 132 2,616 88.83% 

$25,08

6 
12.7% 

City of 

Orange 

Township 

17th 
13,705.

7 
5,558.9 2,699 21,645 71.83% 

$19,81

6 
18.1% 

Salem 275th 2,196.3 1,123.6 737 3,197 62.1% 
$19,34

6 
31.4% 

Roselle 

Borough 
46th 7,953.6 2,994.7 433 11,610 55.1% 

$26,61

1 
9.5% 

Hillside 

Township 
49th 7,784.0 2,740.6 46 11,384 53.2% 

$35,48

6 
11.7% 

  

New Jersey’s Wealthiest Municipalities 

Municipalit

y 

Pop. 

Densit

y 

rating 

in 

State 

Pop. 

Densit

y per 

sq. mi. 

Housin

g 

density 

per sq. 

mi. 

Units of 

affordabl

e housing 

Number 

of White 

non-

Hispanic 

Resident

s 

Total 

Percentag

e of 

White 

populatio

n 

Per 

Capita 

Income 

Percentag

e of pop. 

living 

below 

poverty 

level 

Tavistock 561st 19.7 27.5 0 5 100% $86,136 O% 

Upper 

Saddle 

River 

328th 
1,560.

0 
527.6 66 7,104 86.6% $73,369 1.4% 

Alpine 483rd 288.4 104.5 8 1,260 68.1% 
$107,60

4 
3.4% 

Essex Fells 337th 
1,496.

3 
536.8 

_______

_ 
1,998 94.6% $94,432 0.9% 

Harding 509th 192.7 80.8 31 3,613 94.1% 
$109,47

2 
7.5% 

Rockleigh 437th 548.1 88.8 8 505 95.1% $36,771 3.4% 



Millburn 280th 
2,161.

3 
762.2 

_______

_ 
16,154 80.2% $84,663 1.9% 

Chester 

Township 
487th 266.8 91.8 39 7,314 93.3% $77,787 6.2% 

Mendham 

Township 
472nd 328.4 115.4 85 5,477 93.3% $93,011 1.7% 

Tewksbury 512th 190.1 73.7 73 5,643 94.2% $91,644 1.2% 

Little Silver 274th 
2,197.

3 
841.3 

_______

_ 
5,737 96.4% $66,069 2.1% 

Mountain 

Lakes 
327th 1590.3 521.1 

_______

_ 
3,726 89.6% $75,525 2.1% 

  

Of the 16 municipalities with largest Hispanic populations all 16 rank in the top 100 most 
densely populated municipalities in the state, with 15 falling in the top 50.  11 of the 
sixteen fall in the top 25 and 7 are in the top ten.  Housing density in these 
municipalities was also significantly above the state average.  In terms of per capita 
income not one of the 16 municipalities met or surpassed the average for the state and 
all but one have a higher rate of poverty than the average.  13 of these municipalities 
are currently providing affordable housing.  11 of which provide more units alone than 
are provided in 12 wealthiest municipalities in the state. 

Of the 15 municipalities with the largest black populations, 12 rank in the top 100 in 
terms of population density.  Of those 12 all also fall in the top 50 and 6 are ranked in 
the top 25, with 3 falling in the top 10.  Again not a single one of these municipalities 
has a per capita income, which meets or exceeds the state average and 14 have a 
poverty level that exceeds the average for the state.  All 15 are currently provided units 
of affordable housing and 12 provide more units of affordable housing individually than 
are provided in the 12 wealthiest municipalities.  

As for the state’s 12 wealthiest municipalities, 6 fall in the top hundred least densely 
populated municipalities.  11 of these municipalities has a white population that is higher 
than the state average and 8 of them have population that are more than 90% which, 
significantly higher than the average.  In total these 12 municipalities provide 415 units 
of affordable house with 5 providing no units at all and another 2 providing less than 10 
units. 

Based on this data it becomes immediately apparent that wealthy municipalities 
maintain their homogeneous status by limiting density through exclusionary zoning 
practices.  This is turn forces the economically disadvantaged into less restrictive areas 
with more inclusionary zoning practices.  It also demonstrates how restricting access to 
the economically disadvantaged, restricts access to minorities and in turn concentrates 



poverty and encourages segregation.  This practice is in direct opposition to the Mount 
Laurel doctrine and violates the NJFHA, which was designed to grant low income 
individuals and minorities choice in housing. 

  

Part V: Inclusionary Zoning 

Exclusionary zoning continues to persist in New Jersey despite the fact that the New 
Jersey Supreme Court found the practice unconstitutional over 25 years ago and the 
number of social problems it creates.  The law already exists to remedy the practice, it 
is now time for New Jersey to adopt an inclusionary approach.  Just a zoning has 
served as a tool to keep New Jersey economically and racially segregated it could also 
serve as tool to desegregate the state.  Inclusionary zoning is a type of residential 
zoning which incorporates a provision that requires the developer to set-aside a defined 
percentage of the residential units for occupancy by low and moderate-income 
households.[58] 

            The way that most inclusionary zoning programs work is through a compromise 
between local government and housing developers.[59]  “The builders submit 
development proposals to local zoning boards that include the production of a certain 
percentage of affordable housing, and in return, the builder receives an exemption from 
certain zoning laws.[60] Inclusionary zoning programs are in line with free market 
economics and allow builders to build more profitable higher density housing.[61] Also 
because they usually only require builders to make 20-30% of the property poverty it 
doesn’t concentrate poverty in the way exclusionary practices do.[62] 

            Currently Massachusetts, Rhode Island, and Connecticut all currently practice 
inclusionary zoning.[63]  Those states require that a board is in place “to weigh harm to 
public interests, such as health, safety, design, or open space, against the need for 
affordable housing” a practice that New Jersey could also employ.  The disadvantage of 
being poor and residing in a poor neighborhood magnifies and perpetuates the 
problems faced by people who are poor, a concept known as the “double 
burden.”[64]  Be employing inclusionary zoning techniques as required by the state 
constitution, New Jersey could alleviate this this burden for it economically 
disadvantaged and minority residents. 

            Conclusion: 

            Exclusionary zoning is unconstitutional under New Jersey law.  Yet, almost 30 
years after the state’s advent of the Mount Laurel doctrine the practice is still pervasive 
throughout the state.   The Mount Laurel Doctrine has led to the development of over 
40,000 affordable housing units outside New Jersey’s racially and economically-
segregated urban centers.  Unfortunately more affordable units are still needed.  “It's 
time for New Jersey to stop playing games over affordable housing and require 
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municipalities to meet their legal obligation to open up their borders to the less 
affluent.”[65] 
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